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IN THE UNI TED STATES DI STRI CT COURT
NORTHERN DI STRICT OF | LLINO S
EASTERN DI VI SI ON

DONALD VANCE and NATHAN ERTEL,
06 C 6964

Plaintiffs,

Judge Shadur

V.

)
)
)
)
)
) Magi strat e Judge Keys
DONALD RUMSFELD, UNI TED STATES of )
AVERI CA and UNI DENTI FI ED AGENTS, )
)
)

Def endant s. JURY TRI AL DEMANDED

RENEWED MOTI ON FOR LEAVE TO
SERVE EXPEDI TED DI SCOVERY

Plaintiffs, DONALD VANCE and NATHAN ERTEL, by their
under si gned attorneys, LOEVY & LCEVY, nove this Honorable Court
to enter an order pursuant to Fed. R Cv.P. 26(d) granting
Plaintiff |eave to conduct certain discovery on the United States
and other third parties. |In support of this Mdtion, Plaintiffs
state as foll ows:

1. Last year, Plaintiffs Donald Vance and Nathan Erte
were abducted fromthe United States Enbassy in Baghdad, Iraq
while they slept, and arrested by nenbers of the United States
mlitary. Though they commtted no crinmes, and in fact, were
never formally charged with crines, Plaintiffs were forced to
spend nmonths wongfully detained in a mlitary prison. During
that tinme, various United States officials held M. Vance and M.
Ertel incomuni cado, deprived them of access to a court to
chal  enge their detentions, physically and psychol ogically abused

them and repeatedly interrogated themunder the threat that they
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would be detained indefinitely unless they “did the right thing.”
See Anended Conpl aint, Dckt. No. 21.

2. Plaintiffs have brought this suit against M. Runsfeld
and other Unidentified Agents for their role in creating and
carrying out the unconstitutional system under which Plaintiffs
wer e det ai ned.

3. In their Amended Conplaint, Plaintiffs have al so
added the United States as a party defendant. Plaintiffs seek
fromthe United States the return of their unlawfully-sei zed
property pursuant to the Adm nistrative Procedures Act, 5 U S. C
8702. In particular, Plaintiffs have requested their |aptop
conputers, cell phones, digital and video caneras, and all of the
data stored on the sane. The United States has al ready appeared
inthis action to assert its interest, and it is being served
with a summons and copy of the Amended Conpl aint.

4. G ven the usual circunstances at the outset of a case,
it will likely be at |east several nonths before M. Runsfeld
and/or the United States files an answer or responsive pleading
and before discovery has commenced.

5. The reason for this Mition is that Plaintiffs need to
identify the as-of-yet Unidentified Agents who share
responsibility for Plaintiffs’ mistreatment and who should be
named as defendants in this suit. As this Court itself has

recogni zed, those defendants should be nanmed at the earliest
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possi ble juncture. This is particularly true given that the
statute of limtations on the potential clains nmay be as short as
one year (e.g. state law clains and certain Bivens clains).

6. Plaintiffs, however, do not know the nanmes of the
Uni dentified Agents and cannot reasonably ascertain their
identity without using the discovery procedures of this Court.

Al'l of the participants in the systemunder which Plaintiffs were
detained and interrogated are intentionally anonynous to the
det ai nees. For exanple, when United States mlitary officials at
the detention canp would interact wwth Plaintiffs, they would
wear “sterilized” uniforms, meaning there was no name tag or
insignia of rank. Simlarly, because of the intentional opacity
of the detention system Plaintiffs do not even know who deci ded
to detain theminitially, nmuch |less the persons who continued
their detention until they were finally rel eased.?

7. Only the United States has access to this information.
During a hearing on January 26, 2007, the United States
represented to this Court that it was already in the process of
collecting the nanmes of the potential unidentified defendants and
woul d conplete this process within 60 days. However, when

pressed to provide the information on a rolling basis, the

! Indeed, Plaintiffs have alleged that Unidentified Agents
reached an agreenent or agreenents, to unlawfully cover-up from
Plaintiffs the identities of those who are liable to themfor
violation of their rights as well as the evidence needed to prove
those violations. See Anended Conpl aint, Dckt. No. 21.

3
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governnment stated that it was not a party and that it therefore
woul d not provide the nanes it was uncovering.

8. Al beit not a valid reason to withhold this information
fromPlaintiffs and the Court, at the tinme that the United States
made this representation, it was not a nanmed defendant. Now that
it is a party to this suit, it cannot continue to |lodge this
objection. Rather, the United States is now subject to the sane
di scovery obligations as any party.

9. Considerate of the early juncture at which these
di scovery requests arise, Plaintiffs have narrowed their requests
for expedited discovery fromtheir original request to the bare
m ni mum They now ask only that the United States respond to a
single interrogatory and provide to Plaintiffs the docunents
regarding Plaintiffs.

10. The United States’s in-court representations show that
it has already collected sone of these materials and is on target
to conplete this process within the shortest arguable limtations
period. Accordingly, Plaintiffs ask that the di scovery responses
comence i medi ately and be supplenented on a rolling basis.

11. Plaintiffs request a response to the foll ow ng
i nterrogatory:

“Please identify the persons responsible for the following

actions. In doing so, please include all persons who issued

and/ or signed any policy or order that relates to the topics
listed in (a) - (f), even if such policy and/or order was of

general applicability and not specific to Plaintiffs’ cases.
As to each person identified, please state the county and

4
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state where s/he maintains permanent residence, and either
the street address of sanme or such other address as that
person authorizes for receiving service of process.
Plaintiffs do not need street address information for any
person who designates the governnment to accept service on
hi s/ her behal f.

(a)

(b)

(¢c)

(d)

(e)

()

12.

Al'l persons who decided to renove and/or authorized
removing Plaintiffs fromthe United States Enbassy and
turning themover to the persons who arrested them at
t he Enbassy gate on or about April 16, 2006;

All persons who arrested Plaintiffs at the Enbassy gate
on or about April 16, 2006, and all persons who
aut hori zed and/or ordered that arrest;

Al |l persons who ordered or authorized detai ni ng
Plaintiffs following their arrests and/or who nade a
determnation not to release Plaintiffs from Canp
Cropper at any point prior to their rel ease;

Al'l persons who interrogated Plaintiffs during their
detention and all persons responsible for the manner in
which Plaintiffs were interrogated;

All persons who were present at Plaintiffs’ Detainee

St at us Revi ew Board proceedi ngs and all persons
responsi bl e for the manner in which the Detainee Status
Revi ew Board was conducted; and

Al'l persons responsible for the conditions at the Canp
Cropper detention facility, in which Plaintiffs were
housed, including: the cycling of light in their cells;
the tenperature of their cells; the cleanliness of the
cells; the frequency of their nmeals; whether Plaintiffs
woul d recei ve personal hygiene itens such as soap,

t oot hbrush and toot hpaste; and the provision of their
nmedi cal care.

So that the Plaintiffs may ascertain the role of each

person identified, Plaintiffs request that this Court al so order

the United States to produce for Plaintiffs a copy of al

docunents concerning themor used to answer the interrogatory.
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13. In addition to requesting |leave to take this limted
and necessary discovery fromthe United States, Plaintiffs al so
request leave of this Court to subpoena Mr. Vance’s Internet
Service Provider, SBC 3obal, and cell phone carrier, Orascom
Tel ecom for avail able evidence of his emails and tel ephone
communi cations with the FBI so that this evidence is not |ost or
destroyed. Both SBC d obal and Orascom Tel ecom have records of
t he nunerous communi cati ons between M. Vance and FBI Agent
Travis Carlisle, to whom M. Vance woul d report.

14. At present, the only way that M. Vance can obtain the
emails he sent to M. Carlisle is by subpoenai ng SBC d obal for
their records of the sane. For safety reasons, M. Carlisle
instructed M. Vance to delete any emails M. Vance sent him so
those emails are no longer stored in Mr. Vance’s outbox.

15. Because nore than a year has passed since M. Vance
started emailing M. Carlisle, the records may be | ost or
destroyed before the ususal discovery period comences.
Therefore, to preserve this material evidence, M. Vance requests
that this Court grant himl|eave to serve a subpoena on SBC d obal
for any emails or associated data on Mr. Vance’s email account,
from Qctober 1, 2005 through April 30, 2006.

16. Additionally, M. Vance requests | eave to subpoena
Orascom for his Iragna cell phone records. Like his emails,

these records will denonstrate the frequent comrunications
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between Mr. Vance and Mr. Carlisle, corroborating Mr. Vance’s
whi st | ebl ow ng.

17. Because those phone conversati ons began over a year
ago, M. Vance is concerned that if he waits until the fornal
di scovery process begins to subpoena these records, Orascomw ||
no | onger have themin its possession. It is unclear how | ong
Orascom mai ntai ns records of incom ng and outgoing cell phone
calls, particularly regarding Iragna phones. Therefore, to
preserve this material evidence, M. Vance requests that this
Court grant himleave to serve a subpoena on Orascom Tel ecom f or
all incoming and outgoing telephone calls to Mr. Vance’s Iradgna
cell phone from Qctober 1, 2005 through April 30, 2006.

18. As M. Runsfeld has not yet appeared, Plaintiff is
serving this Mdtion on United States Departnent of Justice
attorney Jim Whitman, who has indicated to Plaintiffs’ counsel
that he will be representing the M. Runsfeld, and on Robert
Easton, who has represented M. Runsfeld in other matters and who
has been appointed by M. Runsfeld to accept service on his
behal f. See Exhibit A Additionally, this Modtion wll be served
on Sanuel Cole, who has appeared for the United States in this

matter. See Dckt. No. 18.
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WHEREFORE, Pl aintiffs, DONALD VANCE and NATHAN ERTEL,

hereby request | eave to serve immedi ate di scovery on the UN TED

STATES and on third parties SBC d obal and Orascom and any ot her

relief this Court deens just and appropriate.

Art hur Loevy

M chael Kanovitz
Jon Loevy

Gayl e Horn
LOEVY & LOEVY

312 North May St., Ste.

Chi cago, IL 60607
(312) 243-5900

100

RESPECTFULLY SUBM TTED,

[s/ M chael Kanovitz
Attorneys for Plaintiff




